ABSTRAK

Edi Susilo. Penentuan Jenis Kelamin KhAuntha dengan Pendekatan Medis
dan Maqasid Shari‘ah

Kegelisahan akademik penulis bermula pada saat mengamati kebingungan
masyarakat dalam menentukan jenis kelamin anaknya yang lahir, ternyata
memiliki alat kelamin membingungkan. Tiga pertanyaan besar yang diajukan
dalam disertasi ini, yaitu: Bagaimana penentuan jenis kelamin pada khuntha
menurut hukum Islam? Bagaimana penentuan jenis kelamin pada khuntha
menurut pakar medis? Bagaimana penentuan jenis kelamin khuntha dengan
pendekatan medis dan maqasid shari‘ah sebagai pembaruan hukum Islam?

Penelitian ini merupakan penelitian lapangan yang menggunakan
pendekatan maqasid shari‘ah dan pendekatan medis. Penentuan subjek dalam
penelitian ini dilakukan dengan cara purposive sampling, adapun subyek tersebut
adalah khuntha, dan keluarga khuntha. Analisis data dilakukan dengan cara
mengklasifikasi data ke dalam pola, tema atau kategori-kategori. Proses
pengklasifikasian atau pengkategorisasian ini berarti juga upaya interpretasi
kualitatif yang dilakukan secara induktif.

Hasil penelitian ini adalah: Pertama, Penentuan jenis kelamin khuntha
menurut hukum Islam dengan melihat cara buang air kecil. Apabila khuntha
buang air kecil dengan alat kelamin laki-laki maka dia dihukumi sebagai seorang
laki-laki dan apabila buang air kecil dengan alat kelamin perempuan maka dia
dihukumi sebagai seorang perempuan. Kedua, Penentuan jenis kelamin khuntha
dalam dunia medis menggunakan pendekatan empiris, dengan melihat beberapa
fakor: susunan kromosom, jenis gonad, morfologi genitalia interna, morfologi
genitalia eksterna, hormon reproduksi, seorang khuntha, orang tua khuntha, dan
pertimbangan tokoh agama. Ketiga, Penentuan jenis kelamin pada khuntha yang
hanya berpedoman pada cara buang air kecil dan ciri-ciri fisik luar semata
dipandang kurang akurat, sehingga dibutuhkan pendekatan empiris medis dalam
menentukan jenis kelamin k/untha serta melihat psikologis khuntha dan reaksi
sosial terhadap kAuntha. Tujuan Syariah Islam dalam mewujudkan kemaslahatan
terkait penentuan jenis kelamin laki-laki dan perempuan bagi seorang khuntha
agar tidak mengalami kebingungan dalam menjalankan ibadah, dan untuk
mencegah diskriminasi sosial yang berdampak negatif terhadap khuntha. Islam
tidak menghendaki jenis kelamin ketiga, sehingga penentuan jenis kelamin
khuntha sebagai laki-laki atau perempuan harus ditegakkan. Teori 7arjih
Magqgasidi mengukur sebuah kemaslahatan dengan tiga aspek, yakni aspek
kualitas, kuantitas, dan keakuratan. Pertama, aspek kualitas yang dapat dijadikan
standart adalah yang sifatnya daruriyyat untuk mewujudkan kemaslahatan dalam
penentuan jenis kelamin khuntha dalam rangka menjaga agama (/ifz al-Din) dan
menjaga keturunan (hifz al-Nasl). Kedua, aspek kuantitas yang sah dijadikan
pedoman hanyalah ketika mencapai jumlah yang sulit dihitung. Sedangkan
pasien gangguan perkembangan seksual atau khuntha jumlahnya sangat banyak,
sehingga sulit untuk dihitung. Ketiga, dari aspek keakuratannya penentuan jenis
kelamin khuntha merupakan kemaslahatan pada tingkatan gat 7.
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ABSTRACT

Edi Susilo: The Gender Determination of genital ambiguity (Khuntha)
Using Medical and Magqgasid Shari ‘ah Approaches

This study is led by my concern on observing the confusion among community
in determining gender for their children born being khuntha or suffering from
genital ambiguity. The new term of genital ambiguity included in Disorders of
Sexual Development is defined as congenital conditions in which development of
chromosomal, gonadal or anatomical sex are atypical. This study attempts to
answer three major questions: First, How is gender determination for khuntha
according to Islamic Law? Second, how is gender determination for khuntha
according to medical expert? And third, how is gender detrmination for khuntha
using medical and maqasid shari‘ah approaches as the renewal of Islamic law?

This study is a field research which used maqasid shari‘ah approaches and
medical approaches as well. The subjects of the study involve several khunta, and
their family members. The subjects were decided using purposive sampling. The
data analysis was conducted by classifying data into patterns, themes or
categories.

This study reports in several facts. First, Islamic Law determines gender for
people possessing both types of male and female genitalia using urination. It is
based on what type of genitalia they use during urination process. When they use male
genitalia they are judged as male and likewise, when they use female to urinate,
they are sentenced as female. Second, medical experts, unlike the previous one,
determine gender for people who suffered from sexual development disorder
using empirical approach. They involve several indispensable factors such as the
arrangement of chromosomes, gonads types, internal and external genital
morphology, reproductive hormones, the patients, parents, and religious leaders’
considerations, in their research. 7hird, it is found that urination is considered
less accurate which then leads to the need of engaging empirical approach in
determining sex for khuntha with considering their psychology and social
reaction toward khuntha. The purpose of Islamic Law in realizing the benefit
related to the determination gender for khAuntha is to help him or her to avoid
confusion in worshipping as well as to prevent social discrimination which might
bring negative impact on their life. There is no third gender in Islam. Therefore,
the gender determination of genital ambiguity (khuntha) is a must.

In addition, the theory of Tarjih Magasidi measures the welfare in terms of
three different aspects i.e. quality, quantity, and accuracy. First, the aspect of quality
considers the urgency of phenomena. In fact, determining gender for khuntha is
crucial since it can have influences on their welfare. This involves the welfare of
performing religious rituals and of having offspring. Secondthe aspect of quantity is used
as one of measurement in the theory of Tarjih Magasidi when one phenomenon
consumes number of objects or victims. In fact, there are a lot of people who
suffered from disorders of sexual development, thus this phenomenon can be taken
into account. 7hird, the aspect of accuracy considers the sex determination for
khunthato have gat 7 (certain or definite) impacts on human well-being.



