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ABSTRAK

Judul : Disparitas putusan harta bersama bagi perempuan bekerja
perspektif keadilan-resiprokal dan Maqasid al-Shari’ah
Penulis : Adiyono

Promotor : Prof. Dr. H. Ahmad Zahro, MA. dan Dr. M. Sulthon, M.A
Kata Kunci : Keadilan, Perempuan Bekerja, Harta Bersama, Magasid al-Shari’ah

Pada aspek yuridis formal, ketentuan hukum harta bersama yang berlaku di
Indonesia menggunakan formula % : 72 dengan asumsi dasar ketentuan tersebut bisa
menciptakan rasa keadilan bagi keduanya (suami-istri), namun jika terjadi deviasi dan
menempatkan posisi istri lebih dominan perannya, apakah ketentuan formula
15:%5 masih memenuhi rasa keadilan bagi perempuan ?. Karena itu, penelitian ini ingin
menjawab empat permasalahan akademik yang menjadi fokus penelitian: Pertama,
Bagaimana disparitas putusan harta bersama perempuan bekerja pada putusan
Pengadilan Tinggi Agama Surabaya ?. Kedua, Bagaimana pertimbangan hakim dalam
pembagian harta bersama bagi perempuan bekerja?. Ketiga, Bagaimana legal
reasoning disparitas putusan harta bersama?. Keempat, Bagaimana keadilan-
resiprokal dan magqasid al shari ‘ah terhadap disparitas putusan pembagian harta bersama
0

Penelitian ini menggunakan metode penelitian yuridis normatif yang bersifat
kualitatif, dengan menggunakan pendekatan normatif dan statute aproach, bahan
primer penelitian ini adalah putusan-putusan hakim PTA Surabaya, sedangkan
Undang-undang perkawinan, Kompilasi Hukum Islam, Kitab klasik; buku-buku dan
artikel terkait sebagai bahan sekunder. Adapun'teori yang dijadikan analisis adalah
konsep keadilan-resiprokal dan magqasid al shari ‘ah. |

Penelitian ini ~menyimpulkan:” Pertama, Ditemukan disparitas  putusan
Pengadilan Tinggi Agama Surabaya terhadap pembagian harta bersama perempuan
bekerja dengan lima diktum putusan yang berbeda. Kedua, Pertimbangan hakim
dalam putusan pembagian harta bersama bagi perempuan bekerja melihat beberapa
signifikansinya peran perempuan dalam mendapatkan harta bersama, dominannya
perempuan menggantikan peran suami sebagai pencari nafkah, bercampurnya harta
asal atau harta bawaan istri terhadap terciptanya harta bersama, dan peran dan
sumbangan keluarga istri atas terciptanya harta bersama. Ketiga, Legal reasoning
putusan adalah al-quran surah an-nisa’ ayat 32 dan UU Perkawinan No. 1 Tahun 1974
Pasal 37 bila perkawinan putus karena perceraian, harta benda diatur menurut
hukumnya masing-masing (Hukum Islam, Adat dan KUH Perdata). Keempat,
Pembagian lebih besar perempuan bekerja telah memenui keadilan-resiprokal dan
maqasid al-shari’ah (hukum progresif) sedangkan pembagian seperdua berdasarkan
normatif KHI pasal 97 (hukum konservatif).
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Title : The disparity in joint property decisions for women works from
the perspective of reciprocal justice and Maqasid al-Shari’ah

Author : Adiyono
Promoter : Prof.Dr.H.Ahmad Zahro, MA. And Dr. M.Sulthon, M. A
Keywords : Equity, Working Women, Joint Assets, Magqasid al-Shari'ah

In the formal juridical aspect, the provisions on joint property law that apply in
Indonesia use the % : %2 formula with the basic assumption that this provision can
create a sense of justice for both (husband and wife), but if there is a deviation and the
position of the wife places a more dominant role, does the formula stipulate
Y22 Vs still fulfills a sense of justice for women?. Therefore, this study wants to answer
four academic problems that are the focus of research:First, How is the disparity in
the ruling on women's joint property in the decision of the Surabaya Religious High
Court?Second, What are the judges' considerations in the distribution of joint assets
for working women?Third, Howlegal reasoning disparity of joint property
decisions?.Fourth, How about reciprocal justice andmagqasid al shari‘ah on the
disparity in the decision on the distribution of joint assets?

This study uses a normative juridical research method that is qualitative in
nature, using a normative approach and statute aproach, the primary material of this
research is the decisions of the Surabaya PTA judges, while the marriage law,
Compilation of Islamic Law, classic books, related books and articles are secondary
materials. The theory used as analysis is the concept of reciprocal justice andmagasid
al shari‘ah.

This research concludes:First, It was found that there was a disparity in the
decision of the Surabaya Religious High Court regarding' the 'distribution. of joint
assets of working women with five different decision dictums.Second, The judge's
consideration in the decision on the division of joint assets for working women saw
some of the significance of the role of women in obtaining joint property, the
dominance of women replacing the husband's role as breadwinners, the mixing of
original assets or the wife's innate assets to the creation of joint assets, and the role
and contribution of the wife's family to the creation of joint property.Third, Legal
reasoning the verdict is the Koran surah an-nisa' verse 32 and the Marriage Law No.
1 of 1974 Article 37 if a marriage is broken up due to divorce, property is regulated
according to their respective laws (Islamic, Customary and Civil Code).Fourth, The
greater share of working women has metreciprocal justice andmaqgasid al-shari’ah
(progressive law) while the division in half is based on normative KHI article 97
(conservative law).
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